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• A boat carrying 72 passengers, including several women, 
young children and political refugees, ran into trouble in late 
March after leaving Tripoli for the Italian island of Lampedusa. 
Despite alarms being raised with the Italian coastguard and 
the boat making contact with a military helicopter and a 
warship, no rescue effort was attempted.

• All but 11 of those on board died from thirst and hunger 
after their vessel was left to drift in open waters for 16 days.
"Every morning we would wake up and find more bodies, 
which we would leave for 24 hours and then throw 
overboard," said Abu Kurke, one of only nine survivors. "By 
the final days, we didn't know ourselves … everyone was 
either praying, or dying."

Guardian, reporting on 8 May 2011

Source_ http://www.guardian.co.uk/world/2011/may/08/nato-ship-libyan-migrants, visited 9 May 2011
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Figures: by 27 April  634,835 persons left Libya

And the „flooding” of Europe?!

To Italy since mid-January: 27,922. Among them are 23,002 Tunisians and 4,920

other nationalities, including 783 Eritreans, 393 Ivorians, 293 Somalis, 254 Nigerians, 246 
Ghanaians, 209 Ethiopians, 125 Pakistanis, 123 Malians, 96 Bangladeshis and 19 Libyans

To Malta 1,132 people, including 411 Somalis, 272 Eritreans, 100 Ethiopians, 50 

Ivorians, 28 Malians, 14 Pakistanis.

• Source: UNHCR: Update no 22 Humanitarian Situation
in Libya and the Neighbouring Countries 28 April 2011

http://www.unhcr.org/pages/4d7755246.html - visited 9 may 2011

http://www.unhcr.org/pages/4d7755246.html


The Berlin Wall 1961 – 1989  and

the frontier around Europe
• During the Wall's existence there were around 5,000 successful escapes into West 

Berlin. Varying reports claim that either 192 or 239 people were killed trying to 
cross  and many more injured. http://en.wikipedia.org/wiki/Berlin_Wall visited 25 February 2006

Source: http://www.unitedagainstracism.org/pdfs/listofdeaths.pdf visited 9 
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Do we create a permanent 
emergency?

Why can people simply not leave 
zones of armed conflict or other 

disasters and move to safe areas?

Borders!!!!
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Two alternative argumentative routes to overcome borders 

as barriers
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A right to enter for everyone 
including asylum seekers and 

refugees

An exceptional right  - against the 
general ban to enter  if entry 
conditions not met

Migration without borders (or: open 
borders)  scenario

The right to exclude foreigners 
curtailed by the right of the asylum 
seeker/refugee to enter even if 
general immigration criteria not 
met



The migration without borders (open borders) scenario

Meaning: a right to enter and settle on the territory of a 
state irrespective of the nationality of the migrant and 
without the requirement to meet any specific 
condition

Adjustments/refinements

Conditionality/graduality/exceptions (suspension)

Historic view: freedom of mevement was the rule until 
the Frist World War (with few exceptions)

Arguments in favour and against  (see next slide)
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MWB / Open borders

• Carens, 1987:

• "Borders have guards and guards have guns" 

• "on what moral grounds can …people be kept out? What gives 
anyone the right to point a gun at them?”

• "Liberal theories focus attention on the need to justify the use 
of force by the state. Questions about the exclusion of aliens 
arise naturally from that context."

•
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MWB /Open borders

In favour
• Fundamental human liberty
• Intra-state analogy (free 

movement in federal states)
• Citizenship/domicile 

privileges not justifiable 
• Duty to alleviate poverty
• Cultural differences and 

bounded communities may 
be preserved even in a free 
movement scenario

• Would (greatly)  increase
world economic output

Against
• Priority for fellow 

nationals/countrymen
• Public order (chaos in large 

scale influx)
• Protection of democracy 

(from its opponents)
• Solidarity in social services –

different standards in 
different countries

• Preservation of ethno-
national culture

• Preventing brain drain
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ARGUMENTS SUPPORTING THE 

VIEW THAT REFUGEES ARE 

(SHOULD BE) ENTITLED TO 

PROTECTION EVEN IN TIMES OF 

IMMIGRATION CONTROL



1. Shared identity (imagined community) 

• global: altruism – member of human race 
(liberal egalitarian arguments)

• ethnically/culturally  determined „one of us” 
(communitarian, ethno-nationalist)

• repaying historic debt accumulated by own 
community  (remembering predecessor 
refugees who found asylum –
communitarian)
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2. Difference-based
Construction of the self (identity)

Constructing the self (constructivist approach)

- by helping the refugee (the other) 

- or protecting  the refugee as one of us 
escaping  the persecutor,  which is then „the 
other” 

• indigenous – foreigner (hospitality)

• rich – poor (altruism, solidarity, moral command)

• democratic, law respecting – persecutory, 
totalitarian (political choice)
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3. Reciprocity (utility)

• Today’s refugee may become tomorrow’s asylum 
provider and vice versa . 

• This is a utilitarian, rational choice approach.

• Europe, last 70 years:

– Spanish, French, Germans, Baltic people, Italians, Polish, 
Greek, Hungarians, Czechs and Slovaks, Romanians, 
Russians, Moldavians, Armenians, Azerbaijans, Georgians, 
Croats, Bosnians, Serbs, Albanians, (and other 
nationalities) had to flee
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4. Political calculation (utility, political choice)

- conflict prevention / domestic political 
pressure

- window dressing 

(utilitarian, state level)
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5. Purely legal

• Duty only to the extent of

- undertaken treaty obligations 

- binding customary law

- European law

- national rules
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Exclusion of refugees 

In order to argue in favour of limiting the 
arrivals/excluding refugees the actor must:

– be consequently egoist (welfare  chauvinist)

– have no historic memory

– blindly trust stability

– be a realist  (willing to violate law if it is in the perceived 

national interest and no sanctions threaten or interests outweigh 
harm caused by sanctions)
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Logical, but

Is there a room to ignore the above arguments 
with the 

„yes, they are logical, but….”  formula?

•NO!
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THE FATE OF THE 
EUROPEAN TRADITION

IN ASYLUM LAW

CIVILIZE? BRUTALIZE?



Harmonization – key concepts and the impact of the acquis

Civilize?

• Extended protection categories 
(subsidiary, temporary)

• Gender and culture sensitive 
procedural minimum standards

• Substantive requirements and 
standards on the reception of asylum 
seekers 

• Considerable support through the 
European Refugee Fund and  EASO 
(from 2011)

• Solidarity with certain  vulnerable 
groups – especially in European 
context

• Orderly resettlement schemes
starting

• Relocation within Europe –genuine 
solidarity?

Brutalize?

• A generally restrictive, exclusionist 
approach, based on  the presumption 
of non-genuine claims

• Restrictive interpretation of the 
definitions pushing to categories with 
less rights

• Heavily criticized „minimum 
standards” of procedure 

• Non-access, non-entry techniques 
(visas, carrier sanctions, interception, 
border surveillance, detention)

• Efforts to shift responsibility for  
status determination and care (safe 
third country rules, readmisson 
agreements, plans for processing in  
the region of origin) 
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EU membership – the impact of the institutions

Civilize?

• Commission, Council, 
Parliament: exposure to the 
international, forging 
professional allies, ammunition 
to fight domestic retrogrades

• Court of Justice of the 
European Union control

• Increased technical 
cooperation – improved access 
to COI info, trend-analysis,  etc

• Brutalize?

• Intolerable  inhuman treatment of 
asylum seekers,  unmanagable burden 
on states at the external border of the 
EU (The Dublin regime and the lessons 
from M.S.S v. Belgium and Greece)

• Routine, remote from field, peer 
pressure for restrictions, inadequate 
preparation

• Guaranteed free hand in matters of 
national security

• The vision of the security continuum –
threats to data protection and privacy
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Reaction to the  2011 crisis in the Mediterraneum

The Member States
• French-Italian row over Tunisians 

given temporary residence permit by 
Italy

• calls to revise the Schengen system in 
order to restore border controls

• Hermes operation brought forward 
from June „with a view to detecting 
and preventing illegitimate border 
crossings to the Pelagic Islands, Sicily 
and the Italian mainland”

EU and UNHCR

• Cecilia Malmström, the EU's 
commissioner for home affairs, „The 
current crisis has confirmed the need 
for increased solidarity at EU level 
and a better sharing of the 
responsibilities”

• „..we must also show continued 
support towards North Africa, to the 
people there in need of international 
protection.”

• Pilot project for relocation from 
Malta extended

• UNHCR did not call upon the EU MS 
to apply the temporary protection 
directive but expects
– resettlement from the region and 

– respect for the obligations to rescue at 
see and access to protection



„Europe needs to strengthen the existing rules, and not 
to undermine them. We need to address this 
challenging and evolving situation through long-term 
measures based on the values of the respect for law 
and the respect of international conventions and, not 
through a short-term approach limited to border 
control. We need leadership that can stand up 
against populist and simplistic solutions. We need 
clarity, responsibility and solidarity. We need more 
Europe, not less.”

Indeed!

Malmström’s message



Thanks!
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